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Railroads — Liability op Licensee Road for Injuries. — The defendant 
had a contract with the Southern Pacific Company, whereby its trains ran 
over the line of the latter. By the terms of the contract the trains of the 
defendant were subject, in their movements, to the orders of the train dis- 
patcher of the Southern Pacific Ry. Co. The plaintiff, a conductor on the 
Southern Pacific, was injured in a rear end collision resulting from the neg- 
ligence of the defendant's engineer in disregarding signals. Held, that the 
defendant was liable; that the defendant was not, by virtue of the contract, 
relieved of liability to third persons for injuries resulting from negligence 
of its own employees, which injuries were in no way attributable to any 
order of tne train dispatcher of the Southern Pacific. Hamble v. Atchison, 
T. & S. F. Ry. Co. (1008), — C. C. A. 9th Cir. — , 164 Fed. 410. 

The question involved has been before the United States courts in two 
other instances, under a contract precisely similar to that in the principal 
case. In Atwood v. C, R. I. & P. Ry. (C. C), 72 Fed. 447, it was held 
that, inasmuch as the licensee had subjected the movement of the trains to 
the dispatcher of the licensing road, it had no power to control the move- 
ment of its trains, that it had released control over its employees, and there- 
fore could not be held on the doctrine of respondeat superior. The court 
in that case relied upon Byrne v. K. C, Etc., R. R., 61 Fed. 605 ; Donovan 
v. Downs Construction Syndicate [1893], 1 Q B. 629, and Smith v. St. Louis, 
Etc., R. R., 85 Mo. 418. In each of these cases, however, the whole charge 
of the employees had been released by the licensee and the engine con- 
trolled by employees of the licenser. Consequently the cases did not rest 
upon the same footing. In Clark v. Greer, 86 Fed. 447, 32 C. C. A. 29s, the 
doctrine of Atwood v. C, R. I. & P. Ry., supra, was disapproved. It was 
there held that the master cannot claim exemption from liability for dam- 
ages occasioned by the negligent acts of its servants, merely because it 
empowered another to give orders to the servants with reference to the 
work. The latter view is adopted in the principal case, and seems to be 
based upon sound reasoning. The defendant's employees retained the actual 
physical control of the engine. The accident was not claimed to have been 
the result of any order of the train dispatcher and cannot be attributed to 
him. The Southern Pacific could not compel the exercise of care by the 
defendant's employees, and by no diligence on its part could it have averted 
the accident. The defendant was relieved of liability only in so far as 
damage may have resulted from the exercise of control by the licenser. The 
court in the principal case says : "To avoid liability, the original master 
must resign full control of the servant for the time being. It is not enough 
that he be partially under the control of another." 

Sales — Breach of Contract — Measure of Damages. — Defendant con- 
tracted to sell plaintiff a quantity of hay to be used by him to feed his cat- 
tle — about 2,000 head. Defendant refused to deliver, and plaintiff was un- 
able to procure a sufficient amount of hay elsewhere to properly sustain the 
cattle. Held, that the measure of damages was the damage to the buyer 
from the want of hay, including the expenses in securing other hay, the 



